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VEBB, Chief District Judge.

Wal lace J. Eagle, Jr. appeals his jury conviction for aggravated
sexual assault, 18 U S. C. 88 2241(a)(1l), and 1153. Eagl e contends (1)
there was insufficient evidence to support his conviction, (2) the district
court? erred by adnitting the testi nony of Dr.
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Li kness concerning an exam of the victimperforned three nonths after the
assaul t, (3) the district court erroneously applied a two point
enhancenent for obstruction of justice, and (4) a downward departure was
required due to the defendant's poor health. W affirm

|. Background

Wl | ace Eagle, Jr. lived with his father near Waubay, South Dakot a.
Their next door neighbor would often send her granddaughter over with
neals. On February 23, 1996, the granddaughter took a neal to the Eagle
household. During this visit, Eagle showed the girl magazi nes and vi deos
depi cting sexual acts. He then pushed her down on the bed and took off her
clothes. According to the victim Eagle penetrated her vagina with his
fingers, a rubber object, and his penis.

At the tine of the assault, the victimwas 13 years old and had the
mental ability of a 7 year old. Eagle knew the victimfromthe tine she
was born and knew that she was nental |y handi capped.

The day after the incident, the victim was exam ned by Dr. Bl oom
However , Dr. Bloom did not use a rape kit, and did not exam ne the
interior of the vagina. Three nonths after the incident, the victimwas
examned by Dr. Likness who found “remmants or tags of the hynenal
nmenbrane,” and that the hynmen “was easily distensible” or “stretchable.”

He testified at trial that this was consistent with the history given by
the victimconcerning the sexual assault.

1. Di scussi on

Eagle first argues that there was insufficient evidence to support
the conviction on the force el ement of the offense. “The verdict nust be
upheld if there is an interpretation of the evidence that would all ow a
reasonabl e jury to conclude guilt



beyond a reasonabl e doubt. Decisions regarding credibility of w tnesses

are to be resolved in favor of the jury's verdict.” United States v.
Coodl ow, 105 F.3d 1203, 1206 (8th Gr. 1997) (citations omtted). “W will
reverse the jury's verdict only if the evidence . . . is such that a

reasonabl e ninded jury nust have entertained a reasonabl e doubt as to the
governnent’s proof of one of the essential elenments of the offense.” United
States v. Suppenbach, 1 F.3d 679, 682 (8th G r. 1993) (citations omtted).

The essential el enents of aggravated sexual abuse under 18 U. S.C. 8§
2241(a) (1) and 1153 are: (1) defendant is an Indian; (2) defendant caused
another to engage in a sexual act; (3) defendant used force or the threat
of force to cause an individual to engage in a sexual act; and (4) the
events occurred on Indian land. See Goodlow, 105 F. 3d at 1206. The
defense clains that there was insufficient evidence to support a conviction
for the third elenent -- use of force. Sufficient force exists if the
def endant overcones, restrains, or injures the victimor if the defendant
uses a threat of harmsufficient to coerce or conpel subm ssion. See United
States v. Fire Thunder, 908 F.2d 272, 274 (8th Cir. 1990).

Eagl e argues that the only evidence of force before the jury was the
victims testinony that Eagle pushed her. This is not the case. The
victimtestified that the contact Eagle had with her was painful. Dr.
Li kness and Dr. Bl oom both testified about conversations with the victim
where she reported that the acts Eagle had perfornmed on her hurt. She told
Dr. Likness that she had been “raped”, and that Eagle had pushed her on the

bed. Fromthisevidence, ajury could reasonably conclude that the victim had been forced to engage in a sexual
act.

The jury also viewed the victim's demeanor and body language while testifying. The district court in
denying the motion for new trial stated that the “court also personally observed the victim's obvious fear of the
defendant, at least three times during her testimony.” This comment by the judgeis not evidence, and can not be
used to prove an element of the offense. However, the judge observed the same testimony



as the jury, and his comment illustrates how the credibility of the victim as a withess may have been viewed by
areasonablejury.

Next, Eagle argues that the testimony of Dr. Likness should have been barred under Rules 401 and 403

of theFederal Rul es of Evidence as being renote in tine, irrelevant, and nore
prejudicial than probative. Eagle noved to exclude this testinmony before
trial and the noti on was deni ed.

“The adm ssion or exclusion of evidence is committed to the sound
discretion of the district court and will not be disturbed unless there has
been a cl ear abuse of discretion.” United States v. Turner, 104 F.3d 217,
221 (8th Gr. 1997). The jury was nade aware of the timng of Dr. Likness’
exam and the defense presented two doctors to contradict Dr. Likness'
findings. The first was Dr. Bloom the doctor who exani ned t he defendant
the day follow ng the assault, and the second was Dr. Born, who testified
that Dr. Likness' theory of the case was fl awed.

The testinony of Dr. Likness was nore corroborative than direct. His
testinony was relevant in that it showed the nedical status of the girl at
a particular nonent intine. He testified as to what he found in the exam
and related that these findings would be consistent with the events rel ated
by the victim The jury was nade aware of the flaws inherent in Dr.
Li kness’ exam The jury was able to weigh the nerits of conpeting nedical
evi dence and cone to a deci sion.

Thi s evidence was not so renpte, nor so renpved fromthe case, that
it becane irrelevant. Neither was the evidence so prejudicial that we can
say the district court judge abused his discretion in allow ng Dr. Likness
to testify.

Eagl e al so chal | enges two deci sions nmade by the district court during
t he sentencing phase. First, he objects to a two point enhancenent for
obstruction of justice under U S.S.G § 3ClL.1. Qur review of whether the
def endant' s conduct



warrants an obstruction of justice enhancenent is de novo as this is a
|l egal interpretation of a guideline term See United States v. Walcott,
61 F.3d 635, 639 (8th Cr. 1995), cert. denied, 116 S. C. 953 (1996).

A two point enhancenent is warranted where the defendant “willfully
obstructed or inpeded, or attenpted to obstruct or inpede, the
adm nistration of justice during the investigation, prosecution, or
sentencing of the instant offense.” Wilcott, 61 F.3d at 639 (quoting
US S G § 3CL.1. Comment 3(e) to U S.S.G 8§ 3Cl.1 explains that the
enhancenent applies to instances of “willfully failing to appear, as
ordered, for a judicial proceeding.”

Eagle was initially arrested near Eagle Butte, South Dakota. He was
transported to Aberdeen, South Dakota, and there he was taken to the
hospital by authorities. Eagle told the authorities that he would check
hinmself into the hospital, and cone to court the next norning. He did not
check into the hospital, nor did he appear in court the next day. | nstead,
Eagl e went to Waubay, South Dakota. He was rearrested four days later in
Eagle Butte. Eagle knew he was to be in court and decided not to appear.
Cearly, Eagle “willfully” failed to appear at the judicial proceeding and
therefore, the district court properly applied a tw point sentencing
enhancenent for obstruction of justice.

Def endant, presently 42 vyears of age, has nunerous physical
limtations i ncl udi ng gl auconm, septic arthritis, uncontrol |l ed
hypertensi on, possible avascul ar necrosis, degenerative arthritis in both
hips and requires a total hip replacenent. Because of these inpairnents,
Eagl e asserts that the district court should have departed downward under
U S. S.G 85H1.4, which states:

Physical condition or appearance, including physique, is not ordinarily relevant in determining

whether a sentence should be outside the applicable guideline range. However, an extraordinary

physical impairment may be areason to impose a sentence below the applicable guideline range;
e.4., inthe case of aserioudy infirm defendant, home



detention may be as efficient as, and less costly than, imprisonment.

Thetrid court found that Eagle had serious health problems, but specifically found “there is no evidence that the
defendant’s disability prevents him from being managed in prison.” The district court's refusal to depart
downward was an exercise of discretion. “We have repeatedly held that adistrict court's discretionary refusal to
depart downward is not reviewable.” United Statesv. Kesder, 48 F.3d 1064, 1065 (8th Cir. 1995). Assuch we
do not reach thisissue.

For the foregoing reasons, we affirm the jury conviction and the sentence of the district court.?
A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.

A few days before this case was scheduled for hearing before this court,
Eagle sent two handwritten letters to this court. Eagle also sent a letter after the
hearing and while the case was under advisement. The letters chronicled the
defendant's life and explained how he could not have committed the crime. These
|etters were an improper communication with the court. There are proper
procedures for bringing matters before the court, and thisis not one of them. As
such, these letters were not considered in this decision.
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